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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

NO. 47247-2019

)

Plaintiff-Respondent,

)

V.

)

Boise County Case No.

)

CR08-18-1751

)

BRION JAMES KYSAR,

)

RESPONDENT’S BRIEF

)

Defendant-Appellant.

)
)

IS SUE

Has Kysar failed to establish that the district court abused its discretion by imposing a
uniﬁed sentence of nine years, with three years ﬁxed, upon his guilty plea to possession of
methamphetamine with the intent t0 deliver?

ARGUMENT
Kysar Has Failed To Establish That The
A.

District

Court Abused

Its

Sentencing Discretion

Introduction

On November

8,

201 8, an ofﬁcer observed a white Ford Focus in a driveway with license

plates registered to a black

Chevy Impala.

Kysar was “bending over the rear of

(PSI, p. 55.1)

the vehicle manipulating the license plate,” and he replaced the license plate with a different

plate before he “pulled out 0f the

driveway and proceeded down Main

“had Dispatch run that plate,” and

it

“returned expired.”

R[egistered] O[Wner] had an outstanding $5,000.00

ofﬁcer cautions on him and had a history With

Law

an additional back up” and then conducted a trafﬁc

(Id.)

The ofﬁcer “ordered [Kysar] back

“was not driving” and refused
back

seat 0f his vehicle,

moving a black bag

t0 “get

back

(Id.)

The ofﬁcer

“Dispatch also advised the

Canyon County warrant” and

Enforcement.”
stop.

“had

The ofﬁcer “requested

and threw an unknown object 0n the

in the vehicle;

however, Kysar claimed that he

in the driver[’s] seat.”

and the ofﬁcer observed him making “a

“to the middle 0f the rear seat” before

(Id.)

also

After Kysar pulled over t0 the

(Id.)

side of the road, he “immediately jumped out of the vehicle

ground.”

(Id.)

Street.”

backup

(Id.)

lot

Instead, he got into the

of furtive movements” and

arrived.

(Id.)

Ofﬁcers then “called out the driver,” “detained him in hand cuffs,” and placed him in a
patrol vehicle.

column and

(Id.)

shifter

While doing

so, the

ofﬁcers saw marijuana “scattered across the center

of the vehicle” and “a broken glass pipe, Which

is

commonly used

to

smoke

Methamphetamine[,] 0n the rear passenger seat 0n top of the black bag Kysar had moved
earlier.”

(PSI, pp. 52, 55.)

A

subsequent search 0f the vehicle yielded a large clear bag

containing 12 smaller bags of methamphetamine, each weighing approximately 7 grams (for a

total

0f 85.79 grams), in a hidden compartment “by where the driver’s knee would be”; a mirror

“With White crystalline substance on

it,”

cartridges,” a marijuana cigarette butt,

1

“9mm

and What

[the ofﬁcer] believed t0

be .40

S&w

and a wallet containing Kysar’s social security card and

PSI page numbers correspond With the page numbers 0f the electronic ﬁle “Conﬁdential
Documents - PSLpdf.”

driver’s license in the passenger compartment; and, inside the black

“several pieces of paperwork With [Kysar’s]

crystalline

substance,

7,

C6

name 0n

it,”

it,”

that

was

in the rear seat,

a clear plastic bag containing “a white

a digital scale “with white crystalline

[0]ther clear plastic bags,”

substance scattered across

bag

and glass “methamphetamine pipe(s) with burnt residue, brown

and White.” (PSI, pp. 52-53.)

The

state

charged Kysar With trafﬁcking methamphetamine; destruction, alteration and/or

concealment of evidence; possession 0f marijuana; possession of drug paraphernalia; driving
Without privileges; ﬁctitious display; and operating a vehicle Without registration.
34.)

Pursuant t0 a plea agreement encompassing both this case and

CR01-18-46333, Kysar pled guilty
With the intent t0 deliver in
case,

by

and he agreed

t0

this case,

Ada County

(R., pp. 30-

case

number

an amended charge of possession of methamphetamine

and

t0 possession

t0 ask “for nothing less than

of methamphetamine in the

Ada County

an imposed prison sentence 0f 2 ﬁxed followed

3 years indeterminate.” (5/17/19 Tr., p. 9, L. 13

— p.

10, L. 6; R., pp. 106-09; PSI, pp. 2-3, 7.)

In exchange, the state dismissed the remaining charges and agreed t0 “cap

its

recommendation

at

an imposed sentence 0f 3 years ﬁxed, followed by 6 years indeterminate,” to run concurrently
with Kysar’s sentence in the
126.)

The

district court

Ada County

case.

(5/17/19 Tr., p. 10, Ls. 6-10; R., pp. 106-09,

followed the state’s recommendation and imposed a uniﬁed sentence 0f

nine years, With three years ﬁxed, and ordered that

County case number CR01-18-46333.

it

run concurrently With the sentence in

(R., pp. 126-30;

Ada

6/21/19 Tr., p. 50, Ls. 23-25; p. 52, Ls.

24-25.) Kysar ﬁled a notice 0f appeal timely from the judgment 0f conviction. (R., pp. 132-35.)

Kysar

asserts his sentence is excessive in light

participate in treatment,

0f his substance abuse, Willingness t0

and support from his mother. (Appellant’s

supports the sentence imposed.

brief, pp. 3-4.)

The record

Standard

B.

Of Review

“Appellate review of a sentence
sentence

is

not

illegal, the

clear abuse of discretion.”

(citations omitted).

governing

criteria, the

appears

at the

appellant has the burden t0

show

1, 8,

was

368 P.3d 621, 628 (2016).

time 0f sentencing that conﬁnement

weights

when

1236 (2017)
this

district court

McIntosh, 160 Idaho

Court will not substitute

differ.”

unreasonable and, thus, a

447 P.3d 895, 899 (2019)
that in light

View of the

facts.”

of the

State V.

is

necessary to accomplish the primary

all

of the related goals of deterrence,

Schiermeier, 165 Idaho at

,

447 P.3d

has the discretion t0 weigh those objectives and give them differing

deciding upon the sentence.

(citing

a

A sentence of conﬁnement is reasonable if

rehabilitation, or retribution applicable to a given case.

The

it is

,

excessive, considering any

objective of protecting society and to achieve any or

at 902.

that

State V. Schiermeier, 165 Idaho 447,

sentence

Where

based on an abuse of discretion standard.

“To show an abuse of discretion, the defendant must show

McIntosh, 160 Idaho

it

is

its

State V. Bailey, 161 Idaho 887, 895,

at 9,

368 P.3d

at 629).

392 P.3d 1228,

“In deference t0 the

trial

judge,

View of a reasonable sentence where reasonable minds might

State V. Matthews, 164 Idaho 605, 608,

434 P.3d 209, 212 (2019)

(citation omitted).

Furthermore, “[a] sentence ﬁxed Within the limits prescribed by the statute Will ordinarily not be
considered an abuse of discretion.” Schiermeier, 165 Idaho at

Kvsar Has Shown No Abuse Of The

C.

_, 447 P.3d at 902.

District Court’s Discretion

Application of these legal standards t0 the facts 0f this case shows no abuse of discretion.
First, the district court

9.)

It

applied the correct legal standards.

noted that the instant offense

offenses were also

is

(6/21/19 TL, p. 46, L. 20

—

p. 47, L.

Kysar’s “third felony offense” and “his two prior felony

methamphetamine cases.” (6/21/19

Tr., p. 47, Ls. 12-14.)

The court found

that, in this case,

“a clear aggravating factor

is

had roughly one quarter ounce

that [Kysar]

That was about $4,000 worth 0f

packages of methamphetamine and [he] had 12 0f those.

methamphetamine.” (6/21/19

Tr., p. 48, L.

22 —

p. 49, L. 5.)

The court addressed

“[W]hen you’re dealing

nature 0f the offense and the risk such offenses pose to society, stating,

With drugs

at this level,

people are carrying guns” and “people get hurt, people get killed, and the

methamphetamine trafﬁcking trade
regard.”

clearly a trade that involves signiﬁcant Violence in that

is

(6/21/19 Tr., p. 50, Ls. 9-14.)

Accordingly, the

district court

sentence of nine years, with three years ﬁxed, and ordered that
sentence in

Ada County

24-25; R., pp. 126-30.)

case

week”

trial

that

would be serving

stated, “I

think

fair

it’s

do believe

almost more than

would serve some

Ada County]

district court’s

imposed a greater sentence

case (6/21/19 Tr., p.
serious charge and

additional time for this case

on top of the time

is

“clearly a

case” (6/21/19 Tr., p. 51, Ls. 6-18).

is just, fair

and reasonable.

decision

is

The court

Quite frankly,

given the totality 0f the facts and circumstances, but

under the circumstances.” (6/21/19

The

23-25; p. 52, Ls.

more

end that the sentence
fair

it

Ada County

of methamphetamine in the

in [the

in the

run concurrently with Kysar’s

Tr., p. 50, Ls.

one of the reasons

44, Ls. 17-19; p. 47, Ls. 16-19), and the charge in this case

that [he]

imposed a uniﬁed

counsel was that Kysar had been sentenced to “a two plus three

for possession

clearly deserves that [Kysar]

it

number CR01-18-46333. (6/21/19

The court advised

than requested by Kysar’s
earlier this

the dangerous

it’s

I

certainly

Tr., p. 51, Ls. 21-25.)

supported by the record. Kysar’s criminal record contains

multiple juvenile adjudications and criminal convictions. (PSI, pp. 4-7.)

He was

ﬁrst convicted

of possession 0f a controlled substance and possession 0f drug paraphernalia in 2005, for Which
he served jail time and was placed 0n probation. (PSI,
several

new misdemeanor

p. 4.)

While 0n probation, he committed

crimes and, in 2006, he committed the

new

felony offense of

possession of a controlled substance, for which he again served
probation.

(PSI, pp. 4-5.)

In 2008,

time and was placed on

jail

Kysar was convicted of DUI; he was again placed 0n

probation and completed an intensive outpatient substance abuse treatment program. (PSI, pp.
24.)

Between 2009 and 2017, Kysar was convicted of hunt/trap/ﬁsh without a

driver’s license, failure t0 provide insurance,

and disturbing the peace.

(PSI, p. 6.)

no

license,

In

6,

August

2018, he was charged With grand theft and possession of drug paraphernalia after he was found
in possession

modiﬁed

t0

0f “a ﬁnancial card that belonged t0 Darwin Lee,” a

be a smoking device.” (PSI,

Less than one month
driver’s license

glass pipe

made

on the

into a

driver’s seat, a

that

was

p. 7.)

after dark;

backpack

when

ofﬁcers searched his vehicle, they found a

in the backseat containing a

smoking device,” and a bag 0n the

container 0f methamphetamine, a

residue,

and “a can

ofﬁcers contacted Kysar after he drove With a suspended

later,

and was in a park

scale,

driver’s side

homemade smoking

Which was consistent with marijuana.”

ﬂoorboard

“modiﬁed Coke

bottle

that held “a small plastic

device, and a glass pipe with burnt

(PSI, p. 3.)

Consequently, Kysar was charged

With possession of methamphetamine, possession of drug paraphernalia, and driving without
privileges.

(PSI, p. 7.)

pending When,

less than

The grand

theft

and possession of methamphetamine cases were

two months

later,

Kysar committed the

instant offense, in

still

Which he was

found With 85.79 grams 0f methamphetamine in a hidden compartment near the driver’s seat of
his vehicle.

(PSI, pp. 7, 53.)

instant offense, as

Kysar’s abysmal behavior continued after he was arrested for the

he incurred “write up[s]” in the jail for having prescription medication that he

was not authorized

t0

have in his possession “hidden in his property” and for “attempting

manufacture an intoxicant and misuse of county supplies.” (PSI, pp.

8,

38, 44.)

to

Kysar did not accept
t0

Although he admitted

full responsibility for his actions in this case.

one ofﬁcer that he owned the vehicle he was driving when he was pulled over, and

been “driving

it

in his sole possession over the last four days,”

that

he had

he told a second ofﬁcer that the

vehicle “was not his,” and he claimed both that he “did not have any drugs” and that he only

“had some marijuana he had thrown 0n the ﬂoor” 0f the vehicle.
claimed that he was not driving

When he was

He

(PSI, pp. 53, 56.)

also

pulled over, despite the fact that an ofﬁcer

observed him getting into the driver’s seat and driving the vehicle. (PSI, pp. 53, 55.) During his
presentence interview, Kysar minimized and attempted t0 excuse his criminal behavior by
stating,

“‘I

caused n0 mischief I

am

and was only a drug addict

charges and total volume 0f meth found in

my

addict.’”

added).)

(PSI,

15-16

pp.

methamphetamine—despite the

methamphetamine

each—and he

the

abuse

and “‘[d]espite the multiple

constructive possession

He

did

not

I

was and am just an

admit

t0

distributing

he possessed 85.79 grams, or 3.027 ounces, 0f

in 12 separate

bags that weighed approximately 7 grams

he had trafﬁcking amounts, “about $4,000 wort

why

in his possession.

substance

that

fact

was packaged

did not explain

methamphetamine
told

that

(emphasis

’97

(6/21/19 Tr., p. 49, Ls. 4-5; PSI, p. 53.)

evaluator

that

he

,”

0f

Notably, Kysar

was using only “1/8th" of an ounce of

methamphetamine “0n weekends” around the time 0f the

instant offense (PSI, p. 21),

which

incongruent with a claim that the methamphetamine was simply for Kysar’s personal use.

is

The

presentence investigator determined that Kysar presents a high risk to reoffend. (PSI, p. 17.)

Kysar’s sentence

is

reasonable in light of the serious nature of the instant offense, his

failure t0 accept full responsibility for his criminal behavior, his

offending, and his high risk t0 reoffend.

The

district court

ongoing and escalating criminal

did not abuse

its

discretion

when

it

determined that a uniﬁed sentence of nine years, with three years ﬁxed, was necessary t0 satisfy
the goals of sentencing in this case.

On

appeal,

“admits that he

Kysar argues

who

an addict

is

(Appellant’s brief, pp. 3-4.)

that his sentence is excessive because

he abuses

illegal drugs,

he

needs treatment,” and he has support from his mother.

However, Kysar has continued

t0

abuse substances and commit

crimes despite having previously participated in substance abuse classes and treatment, and
despite having

had support from

Kysar uses drugs “t0 cope with

same people and he

his mother.

(PSI, pp. 23-24.)

stress,’” and, “‘[i]f

Will be using again.

9”

he

is

According

released today, he will go back to the

(PSI, p. 9.) Furthermore, that

using “1/8th" 0f an ounce 0f methamphetamine “0n weekends” (PSI,
decision t0 distribute the drug into society.

What we’re

here because he’s an addict

He was

peoples’ addictions.
(6/21/19 T11, p. 38, L. 22

abused

its

p.

Kysar was purportedly
21) does not justify his

the state argued at sentencing, “Mr.

talking about today

is

Kysar

is

not

Mr. Kysar was fuelling other

here to deal and transport and trafﬁc methamphetamines.”

p. 39, L. 3.)

Kysar’s arguments d0 not show that the

district court

discretion.

Kysar’s sentence
offending,

—

As

to Kysar’s mother,

the

serious

is

appropriate in light 0f his ongoing substance abuse and criminal

nature

0f the instant offense and Kysar’s

failure

responsibility for his criminal behavior, his failure to rehabilitate 0r be deterred,

poses to society. Kysar has failed t0 establish an abuse of sentencing discretion.

t0

accept

full

and the risk he

CONCLUSION
The

state respectfully requests this

Court to afﬁrm Kysar’s conviction and sentence.

DATED this 6th day 0f April, 2020.

_/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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I
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to the attorney listed
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